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Dear Madam,  

 

DETERMINATION IN TERMS OF SECTION 30M OF THE PENSION FUNDS ACT, 24 

OF 1956 (“the Act”): DWE NKUTA (“complainant”) v AUTO WORKERS 

PROVIDENT FUND (“first respondent”); MOTOR INDUSTRY FUND 

ADMINISTRATORS (PTY) LTD (“second respondent”) AND SM MATSHABELA 

(“third respondent”)  

 

[1] INTRODUCTION 

 

 1.1 The complaint concerns the distribution of a death benefit.  

 

  1.2 The complaint was received by this Tribunal on 20 September 2012. On 9 

October 2012, a letter acknowledging receipt of the complaint was sent to 

the complainant. On the same date, a copy of the complaint was sent to 

the first respondent, affording it an opportunity to submit a response by 9 

November 2012. On 24 October 2012, a response was            

 received from the first respondent. On 19 December 2012, a copy of the 

first respondent’s response was sent to the complainant, requesting a 
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reply by no later than 3 January 2013. On 4 February 2013, further 

submissions were received from the second respondent. On 18 April 2013, 

the third respondent was joined as a party to the matter, and was afforded 

an opportunity to submit a response by 19 May 2013. No response was 

received from the third respondent.  

 

1.3 After reviewing the written submissions before this Tribunal, it is 

considered unnecessary to hold a hearing in this matter. The 

determination and reasons therefor appear below. 

 

[2] FACTUAL BACKGROUND 

  

2.1 The complainant is the daughter of Mr. PJ Matshabela (“the deceased”), 

who passed away on 17 August 2011. The deceased was an employee of 

Agrico (Pty) Ltd and a member of the first respondent during the tenure of 

his employment, until his death. The third respondent is the surviving 

spouse of the deceased. The complainant as well as the third respondent, 

were nominated by the deceased to receive a share of a death benefit, in 

the event of his death.  

 

2.2   Subsequent to the deceased’s death, a death benefit in the amount of 

R414 827.88 became available for distribution to the deceased’s 

dependants. The board of trustees resolved to allocate the whole death 

benefit to the third respondent. 

  

[3] COMPLAINT 

 

3.1 The complainant is dissatisfied with the board of trustees’ decision to         

 allocate 100% of the proceeds of the death benefit to the third respondent. 

The complainant submitted that she was entitled to receive 65% of the 

proceeds of the death benefit, in accordance with the deceased’s wishes.  
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3.2  The complainant seeks this Tribunal to investigate the matter. 

 

[4] RESPONSES 

 

 Second respondent 

 

4.1 The second respondent submitted a response in its capacity as the 

administrator of the first respondent. The second respondent submitted 

that the deceased was a member of the fund until he passed away. It 

submitted that following the death of the deceased, his dependants 

became eligible to receive a death benefit in terms of section 37C of the 

Act. It further submitted that upon its investigation, it became aware of two 

possible beneficiaries, being the third respondent, as well as the 

complainant. The second respondent submitted that it was fully aware of 

the complainant’s nomination as a beneficiary by the deceased.  

 

4.2 The second respondent submitted that after a full investigation and review 

of all known facts pertaining to the matter, the Trustees agreed to pay the 

full death benefit to the third respondent, as she had managed to prove 

that she was dependent on the deceased immediately prior to his death 

and was also unemployed. It further submitted that the matter had been 

finalised in accordance with the rules of the fund and that no further claims 

against the benefit would be considered. The second respondent provided 

this Tribunal with a copy of the board of trustees’ resolution dated 1 

November 2011.     

Third respondent 

 

4.3 The third respondent was afforded the opportunity to comment on the 

allegations made against it, as is required by section 30F of the Act. No 

response was received from the third respondent. A follow-up telephonic 

request for a response was given to the third respondent, in which she 

indicated that she would not provide a response to the complaint. In the 
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circumstances, this Tribunal has no other alternative but to dispose of the 

matter on the basis of the available facts. 

 

[5] DETERMINATION AND REASONS THEREFOR 

 

5.1 The issue that falls for determination is whether or not the first 

respondent’s board of trustees exercised their discretion in an equitable 

manner.  

 

5.2 The crux of the matter is that the complainant is dissatisfied with the 

payment of the entire death benefit to the third respondent, despite the 

deceased’s wish as expressed in his nomination form, that she receive 

65% of the proceeds of the death benefit. The payment of a death benefit 

arising from a pension fund organisation as defined in section 1 of the Act 

is regulated by section 37C of the Act.  

 

5.3 Section 37C gives the board of trustees discretion to distribute a death 

benefit among the beneficiaries of the deceased in a manner and 

proportion that is equitable. In exercising its discretion, the board must 

take into account a number of relevant factors: 

 

 the ages of the dependants;  

 the relationship with the deceased;  

 the extent of dependency;  

 the financial affairs of the beneficiaries; and  

 the wishes of the deceased (see Jones v National Technikon Retirement 

Fund and Others [2002] 1 BPLR 2960 (PFA)). 

 

In making their decision, trustees need to consider all relevant information 

and ignore irrelevant facts. Furthermore, the trustees must not adhere rigidly 

to a policy or fetter their discretion in any other way.  

 

5.4 The Act places a duty on the first respondent’s board of trustees to 

conduct a thorough investigation and to identify the individuals who were 
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dependent on the deceased at the time of his death. In order to comply 

with the spirit of the statute, it is necessary for the trustees to carefully 

assess the circumstances of all the relevant dependants of the deceased 

(see Brummelkamp v Babcock Africa (1997) Pension Fund and Another 

[2001] 4 BPLR 1811 (PFA)).  

 

5.5 The complainant submitted that 65% of the proceeds of the death benefit 

should have been allocated to her, as she was nominated by the 

deceased, prior to his death, to receive the same. The Act differentiates 

between dependants and nominees. A nominee is a person designated in 

writing by the deceased to receive the benefit, or a portion thereof (see 

Gowing v Lifestyle Retirement Annuity and Others [2007] 2 BPLR 212 

(PFA)). Section 1 of the Act defines a dependant as follows: 

 “Dependant, in relation to a member, means – 

(a) a person in respect of whom the member is legally liable for 

maintenance; 

(b) a person in respect of whom the member is not legally liable for 

maintenance, if such person – 

(i) was in the opinion of the board, upon the death of the member in 

fact dependent on the member for maintenance; 

(ii) is the spouse of the member; 

(iii) is the child of the member, including a posthumous child, an                 

adopted child and an illegitimate child; 

(c) a person in respect of whom the member would have become legally 

liable for maintenance, had the member not died.” 

 

5.6 The complainant falls into the category of a dependant as enlisted by 

section 1(b)(iii) of the Act. The deceased’s nomination form serves merely 

as a guideline as the trustees cannot be bound by the member’s wishes, 

as that would be an improper exercise of their discretion (see Mashazi v 

African Products Retirement Benefit Provident Fund [2002] 8 BPLR 3703 

(W)). However, the trustees were obliged to consider all information before 
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them, including that which was provided in the nomination form. The 

second respondent has already indicated in its response that the trustees 

were aware of the existence of the complainant. Taking into account the 

sizeable quantum of the proceeds of the death benefit in the amount of 

R414 827.88 and the claim form completed by the complainant stating that 

she was dependent on the deceased and was unemployed, this Tribunal 

finds it difficult to reconcile itself with the resolution to allocate 100% of the 

death benefit to the third respondent only, to the complete exclusion of the 

complainant without providing any substantiation therefore. 

 

5.7 The board of trustees was obliged to consider information obtained from 

the claim documentation submitted by both the complainant, as well as the 

third respondent, in their decision to allocate 100% of the proceeds of the 

death benefit to the third respondent. If the information given by the 

complainant in her claim documentation was insufficient, then the board of 

trustees was obliged to investigate the matter thoroughly by requesting 

further information as may have been required, taking into account the 

sizeable quantum of the total proceeds of the death benefit that was to be 

distributed at the time.  

 

5.8 The board of trustees’ resolution states that it had noted that the  

complainant was residing with the third respondent and was employed at 

the time. The complainant states in the complaint form that she was 

unemployed and dependent on the deceased. Seemingly, the 

circumstances pertaining to the complainant were never fully investigated. 

Furthermore, the board of trustees saw it fit to award the entire death 

benefit lump sum to the third respondent, without having investigated the 

deceased’s intentions in nominating the complainant to receive 65% 

thereof, and the third respondent only 35% of the proceeds of the death 

benefit. In casu, the board of trustees’ resolution to distribute the 

deceased’s entire death benefit to the third respondent only, reflects a 

failure to conduct a diligent investigation into the circle of beneficiaries and 
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their particular circumstances, especially considering factors of inter alia, 

age and extent of dependency, which must be considered when making 

an equitable distribution.   

 

[6]        ORDER  

6.1     In the result, this Tribunal makes the following order: 

6.1.1 The decision of the first respondent to allocate 100% of the death 

benefit to the third respondent is hereby set aside. 

6.1.2 The first respondent is directed to re-exercise its discretion within 

six weeks of this determination in terms of Section 37C of the Act, 

in the allocation and distribution of the deceased’s death benefit 

with due regard to the factors considered in this determination; and 

6.1.3 The first respondent is further directed to report its decision, 

reasons therefor and all factors considered, in writing, to this 

Tribunal and to the complainant, within six weeks of this 

determination. 

 

 

 

 

 

DATED AT PRETORIA ON THIS 10TH DAY OF MAY 2013 

 

 

 

___________________________________ 

MA LUKHAIMANE 

DEPUTY PENSION FUNDS ADJUDICATOR 

  

 


